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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application
Serial Nos. 76/652,169
Published: September 16, 2008 _
Opposition No. 91186988

UNILEVER SUPPLY CHAIN, INC. and
CONOPCO, INC. d/b/a UNILEVER,
Opposers;
V.

WELLNX LIFE SCIENCES INC.,

Applicant.

X -

MOTION TO SUSPEND OPPOSITION PROCEEDING
Opposers, Unilever Supply Chain, Inc. and Conopco, Inc. d/b/a Unilever, by their
counsel, hereby move that this proceeding be suspended in accordance with 37 C.F.R. §

2.117(a); T.B.M.P. 510.02(a). The parties are involved in a civil action captioned Unilever

Supply Chain, Inc. et al. v. Global Health Technologies Inc., Wellnx Life Sciences Inc. et al.,
Civil Action No. 08-Cv-3775 (DC) (AJP) and pending in the United States District Court fbr the
Southern District of New York which may be dispositive of th¢ issues currently before the
Trademark Trial and Appeal Board (the “Board”). A copy of the amended complaint filed in the

above action is attached hereto.



Therefore, Opposers respectfully request that the instant proceeding before the Board be

suspended until final determination of the civil action.

Dated: New York, New York . DUANE MORRIS LLP

November 21, 2008 '
By: O”AA” (77—\

Gregory P. Ghl}'h v
Christopher J. Rooney

1540 Broadway _
New York, New York 10036-4086
(212) 692-1000

Attorneys for Opposers

Unilever Supply Chain, Inc. and
Conopco, Inc. d/b/a Unilever



CERTIFICATE OF SERVICE

I'hereby certify that a true and complete copy of the foregoing Motion to Suspend
Opposition Proceeding has been served on the Attorney of Record for Applicant Wellnx Life

Sciences Inc. by mailing said copy on November 21, 2008 via first-class mail, postage prepaid
to: '

Mark B. Harrison, Esq.
Venable LLP
575 7™ Street, NW

- Washington, DC 20004

D
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DUANE MORRIS LLP
Gregory P. Gulia
Christopher J. Rooney
1540 Broadway
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Attorneys for Plaintiffs ;g’ S n‘
IN THE UNITED STATES DISTRICT COURT ~S 50
FOR THE SOUTHERN DISTRICT OF NEW YORK @ T

' : : X = R
UNILEVER SUPPLY CHAIN, INC. and : -
CONOPCO, INC. d/b/a UNILEVER,
Plaintiffs,
: FIRST AMENDED COMPLAINT
-against- : - AND JURY DEMAND
GLOBAL HEALTH TECHNOLOGIES INC.,
WELLNX LIFE SCIENCES INC., B Case No. 08-CV-3775 (DC) (AJP)
WELLNX DR INCORPORATED, c
NX CARE INC., DEREK WOODGATE and
BRAD WOODGATE,
" Defendants. :
X .

Plaintiffs, Unilever Supply Chain, Inc. and Conopco, Inc. d/b/a Unile\rer, by their

undersigned attorneys, Duane Morris LLP, for their First Amended Complaint allege as follows:
SUBSTANCE OF THE ACTION |

1. This is an action for trademark infringement, unfair competition and dilution with
respect to plaintiffs’ federally registered and famous SLIM-FAST® mark and false advertising
with respect to Defendants’ false and/or misleading claims and statements regarding certain of
their préducts. SLIM-FAST® i)roducts are extraordinarily famous as weight management and
meal replacement produbts. This action arises out of defendants’ unauthorized past, current and
planned use of the names SLIMQUICK and SLIMQUICK LABORATORIES in connection with

various weight loss products and dietary supplements and false and/or misleading claims and




statemnents concerning certain of their products, which provides the basis for plaintiffs’ claims for
federal trademark’inﬁingement and unfair competition under Sections 32(1) and 43(a) of the
Trademark Act of 1946 (the “Lanham Act”), 15 U.S.C. §6 1114(l) and 1125(a), for federal false
advértising under Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a)(1), for federal
trademark dilution under Section 43(c) of the Lanham Act, 15 U.S.C. § 1125(c)(1), and for
substantial and related claims of unfair compehtlon deceptive trade practices, false advertising,
dilution, tarnishment and injury to busmess reputation arising under the laws of the State of New
York. Plaintiffs seck 2 temporary restraining order, preliminary and permanent injunctive rehef
and damages.

JURISDICTION AND VENUE

2. This Court has jurisdiction under Section 39 of the Lanham Act, 15 US.C. §
: 1121, Sections 1332(a), 1338(a), 1338(b) of the Judicial Code, 28 U.S.C. § 1332(&), § 1338(a)
and § 1338(b), and under principles of supplemental and supplementary jurisdiction. This Court
has personal jurisdiction over Defendaﬁts because they sell and market their products to
customers located in the State of New York. The amount in controversy exceeds the sum of
$75,000, exclusive of interest and costs. Venue properly lies in this District under Sections
1391(b) and (c) of the Judicial Code, 28 U.S.C. § 1391(b) and § 1391(c) because Defendants do
business in and/or have substantial contacts with and/or may be found in the Southern District of
New York, and a substantial portion of the events at issue have arisen and/or will arise in this
judicial distﬁc£. |
PARTIES
3. Plaintiff Unilever Supply Chain; Inc. (“Unilever Supply Chain”) is a corporation

duly organized and existing under the laws of Delaware with offices at 1 John Street, Clinton,



Connecticut 06413. Plaintiff Unilever Supply Chain is the owner of numerous U.S. trademark
régistrations for the famous SLIM-FAST® trademark (“SLIM-FAST® Mark”).

4. Plaintiff Conopco, Inc. d/b/a Unilever (“Conopco™) is a corporation duly
organized and existing under the laws of New York with offices at 800 Sylvan Avenue,
Englewood Cliffs, New Jersey 07632. Conopco is Unilever Supply Chain’s exclusive licensee
of the SLIM-FAST® Mark, which it uses in connection with meal replacement and weight '
management products. Plain;ciffs Unilever Supply Chain and Conopco are collecﬁVely
hereinafter referred to as “Plaiﬁtiffs.” |

5. Upon information and belief, defendant Global Health Technologies Inc. is a
corporation duly organized and éxisting under the laws of Canacia with its principal piace of
business located at 5800 Explorer Drive, Suite 320, Mississauga, Ontario L4W 5K9, and offices
located at 735 Delaware Road, Suite 337, Buffalo, New York 14223-1231 and 1201 N Orange
Street, Suite 741, Wilmingten, Delaware 19801,

6. Upon ini“ormation and belief, defendant Wellnx Life Sciénces Inc. is a corporation
duly organized and existing under the laws of Canada with its principal place of business located
at 5800 Explorer Drive, Suite 320, Mississauga, Ontario L4W 5K9, and offices located at 735
Delaware Road, Suite 337, Buffalo, New York 14223-1231 and 1201 N Orange Street, Suite
741, Wilmington, DelaWa:e 19801. Upon information and b.elief, Wellnx Lifé Sciences Inc.
does or has done business under the trade name NX Labs Inc.

7. Upon information and beliéf, defendant Wellnx DR Incorporated is a porporation
duly organized and existing under the laws of Canada with its principal place of business located

at 5800 Explorer Drive, Suite 320, Mississauga, Ontario L4W 5K9, and offices located at 735



Delaware Road, Suite 337, Buffalo, New York 14223-1231 and 1201 N. Orange Street, Suite
741, Wilmington, Delaware 19801.

8. Upon information and belief, defendant NX Care Inc. is a corporation duly
organized and existing under the laws of Canada with its principal place of business 1ocated at
5800 Explorer Drive, Suite 320, Mississauga, 'Ontario L4W 5K09, and offices located at 735
Delaware Road, Suite 337, Buffalo, New York 14223-1231 and 1201 N Orange Street, Suite
741, Wilmiﬁgton, Delaware 19801.

- 9, Upon information and belief, defendant Derek Woodgate is or was an officer,
director and/or managing agent of Defendants Global Heaith Technologies Inc., Wellnx Life
Sciences Inc., Wellnx DR Incorporated and/or NX Care Inc.

10.  Upon information and belief, defendaht Brad Woodgate is or was an officer,
director and/or managing agent of Defeﬁdants Global Health Technologies Inc., Wellnx Life
- Sciences Inc., Wellnx DR Incorporated and/or NX Care Inc.

11. Defendants Global Heélth Technologies Inc., Wellnx Life Sciences, Inc., Wellnx
DR Incorporated, NX Care Inc., Derek Woodggte and Brad Woodgate are collectively

hereinafter referred to as “Defendants.”

FACTS COMMON TO ALL CLATMS FOR RELIEF

A.  Plaintiffs’ Activities

12.  Conopco is a leading manufacturer, distributor and seller of meal replacemént and
weight management products. Conopco distributes and sells its products throughout the country
under its famous SLIM-FAST® Mark.

13.  Plaintiffs and their predecessors have sold their line of meal replacement and

weight management products under their SLIM-FAST® Mark continuously in interstate



commerce throughout the Unitgd States since at least as early as 1977. The famous SLIM-
FAST® Mark has appeared on pfoduct packaging, advertising, promotional materials, displays
and the like. |

14.  Plaintiff Unilever Supply Chain, Inc. is the owner of the following valid,

subsisting and incontestable U.S. trademark registratidns for the mark SLIM-FAST®:

BT A?;;_: - s e F:‘W
SLIM-FAST - 1,102,508 | Protein food supplement .
' September 19, 1978
SLIM-FAST 1,288,616 ‘ Beverage powder meal
August 7, 1984 replacement mix
SLIM-FAST : 1,358,816 Dietary meal replacement
September 10, 1985 - nufritional bars, and instant
pudding meal replacement
mix

These incontestable registrations serve as conclusive evidence of Plaintiffs’ exclusive right to use
SLIM-FAST® on the goods épeciﬁed therein. Copies of the registrations are annexed hereto as
Exhibit 1 and incorporated herein by reference.

15.  In addition, Plaintiff Unilever Supply Chain, Inc. is the owner of the following

valid and subsisting U.S. trademark registréﬁons for the mark SLIM-FAST OPTIMA®:

SLIM-FAST OPTIMA 2,913,870 Ready to drink meal
December 21, 2004 replacement shakes
SLIM-FAST OPTIMA 2,915,210 Meal replacement bars
o December 28, 2004 )




SLIM-FAST OPTIMA 2,979,959 Beverage powder meal
July 26, 2005 replacement mix; chocolate-
+ | based snack bars

These registrations serve as prima facie evidence of Plaintiffs’ exclusive right to use SLIM-
FAST OPTIMA® on the goods specified therein. Copies of the registrations are annexed hereto
as Exhibit 2 and incorporated herein by reference.

16.  SLIM-FAST® products are cﬁrrently available and sold to consumers throughout
this District, this State, and the United States.

17.  SLIM-FAST® products are also sold in a host of other countries including
Canada.

18.  SLIM-FAST® brand products are sold through numerous mass retail trade
channels, such as supermarkets, drug stores, convenience storves and national chain stores
including such leading retailers as Walgreens, Wal-Mart, Target, CVS, and Duane Reade, and on

internet websites such as www.drugstore.com and Www.amazon.com.

19.  Over the years, the volume of sales of goods in the United States sold under the
SLIM-FAST® Mark has been enormous.” The SLIM-FAST® brand of meal replacement and
weight management products is the largest selling brand for these products in the United States
with billions of dollars in sales 'in the United States since 1977.

20.  The extraordinary success of Plaintiffs’ SLIM-FAST® brand products over manir
years has fostered wide renown with £hc trade and public and the products sold under the braﬁd
have a reputation for béing of the highest quality. As aresult of such suc-ccss, and the long,

continuous and exclusive use of the SLIM-FAST® Mark in connection with the marketing of



meal replacement and weight management products, suéh products have also come to be
1dent1ﬁed by the trade and public by and with the name and mark SLIM-FAST® alone.

21, Plamtlffs continuously and extensively advertise and promote the SLIM—FAST@
Mark and the products sold thereunder. Since 1977, Plaintiffs and their predecessors have spent
well over one billion dollars advertising and promoting fhe SLIM-FAST® brand in the United
States. | |

22, Pldntﬁfs operate a website at the ‘domain'namg address wyrwr.slim-fast.com,
which serves td advértise and ‘promoté their SLIM-FAST® brand préduots .and provide
nutritional and dietary information and support to consumers of SLIM-—FAST@ meal replacernent
and weight management products.

23.  Plaintiffs have advertised and promoted their SLIM-FAST® brand in a wide
variety of national media inéluding nationally circulated newspapers with circulation raﬁging
from 20-45 m_iHion readers and magazines such as Glamour, Elle, 'People, Cboking Light, Better.
Homes & Gardens, and Fitness. Plaintiffs have also advgrtised and continue to advertise on the
maj of television broadcast networks and leading cable networks ﬁationwide and have done
significant nationWide radiq édvertising. Plaintiffs’ television commercials have featured
testimonials from celebrity spokespersons such as Tommy Lasorda, Whoopi Goldberg and
Rachel ﬁun;ter. Plaintiffs also promote their SLIM-FAST® brand products through the Internet,

. billboards, banner ads, store ciisplays, publications, sponsorship events such as concerts and |
entertainment performances, and tradeshows, marketing fairs and/or tours for the SLIM-FAST®
brand.

24.  Because of the extensive advertising and promotion and use of the SLIM-FAST®

Mark, Plaintiffs® mark has acquired enormous value and has become extremely well known to



the consuming public and trade as identifying and distinguishing Plaintiffs’ high quality SLIM-

FAST® products from those of their competitors.

B. Defendants’ Unlawful Acﬁviﬁes

25. Upon inf(;rmation and belief, Defendants Derek Woodgaté and Brad Woodgate
direct and exert substantial control over the activities and operations of Defendants Global
Health Technologies Inc., Wellnx Life Sciences Inc., Wellnx DR Incorporated and NX Care Inc.,
including the activities that give rise to New York jurisdictiori in this matter. Upon information
and belief, Defendants Derek ‘Woodgate and Brad _Woodgaté made false and/or misleading
claims ana/or statements in connection with certain transformation testimonials included in the
packaging of certain of Defendants’ SLIMQUICK products.

26. Upon information and belief, Defendants manufacture, market, distribute and sell
weight loss products and dietary supplements under the names SLIMQUICK and SLIMQUICK
LABORATORIES through a distribution network throughout the United States. Uﬁon
information and belief, Defendants’ weight loss products and dietary supplements are marketed |

in packaging bearing SLIMQUICK and SLIMQUICK LAB ORATORIES. Attached hereto as

Exhibit 3 are printouts from the website www.walgreené.com showing the packaging of
‘Defendants’ weight loss products ard dietary supplements Bearing SLIMQUICK'and
SLIMQUICK LABORATORIES. |

27.  According to one of Defendants’ websites located at www.wellnx.com
(“Defendants’ Website”), Defendants sell their dietary products at such leading retailers as Wal-
Mart, GNC, Walgreens, CVS, Vitamin World agd others. .

28.  Consumers have been misled by Defendants’ unauthorized and infringing use of

SLIMQUICK and SLIMQUICK LABORATORIES to believe that Defendants’ SLIMQUICK



and SLIMQUICK LABORATORIES brand products are spoﬁsored by, licensed from or
otherwise affiliated with Plaintiffs and/or Pléin‘ciffs’ SLIM-FAST@ products.

29,  Defendants’ unauthorized and infringing use of SLIMQUICK and SLIMQUICK
LABORATORIES has caused consumer confusion in the marketplace.

30.  Without Plaiﬁtiffs’ permission or knowledge, Defendant NX Care Inc. filed
applications with the United States Patent and Trademark Office (PTO) to régis‘cer SLIMQUICK
and SLIMQUICK LABORATORIES under Serial Nos. 76/652,169 and 76/652,168 respectively
for “dietary suppiements.” "These ;tpplications are .currently pending in the PTO and have been
assigned to Defendant Wellnx Life Sciences Inc.

31.  Defendants’ use cﬁ' and applications to regiéter SLIMQUICK and SLIMQUICK
LABORATORIES 1n the United States occurred long after Plaintiffs and their predecessors
began using the SLIM-FAST® Mark, had obtained fedefal registrations for the SL]M—I*;AS‘T®
' Mark, and the SLIM-FAST® Mark had acquired enormous goodwill and become famous.

32. ~ Upon information and belief, Defendants have not ceased use of SLIMQUICK or
SLIMQUICK LABORATORIES. |

33. . Defendants adop‘ied, commenced use of and are using and planning to use
SLIMQUICK and SLIMQUICK LABORATORIES.With the intent and purpose of trading on the
extensive goodWiII built up by Plaintiffs in their SLIM-FAST® Ma.rk and to reap the benefits r;»f
years of effort and investment by Plaintiffs to create public recognition of their marks.

34, Defendants’ conduct is intentionally fraudulent, malicious, willful and wanton.

35,  Defendants’ acts of imitation have been co@iﬁed with knowledge that such

imitation is intended to be used to cause confusion, or to cause mistake, or to deceive.



Defendants’ use of SLIMQUICK and SLIMQUICK LABORATQRIES has already caused |
confusmn in the marketplace.

36.  Several consumer suits have been ﬁled in the United States against Defendants
which suits include claims that Defendants have made false and misleadmg product and
advertising claims in connection with their SLIMQUICK products.

37. Upon information and belief some research studies have found that the actives of
Hoodia g(lvrdonn have an appetite suppressing effect Plaintiffs are not aware of any research
studigs that show that the non-actives of Hoodia gordonii have an appetite suppressing effect

38,  Defendants claim and state that certain of their SLIMQUICK products contain '.
Hoodia gordonii (“Defendants’ Hoodia Products”), and further state in their advertising and
packaging materials that Hoodié gordonii has an appetite suppressing effect. Defendants claim
and state that the presence of Hoodia gordonii in Defendants’ Hoodia Products has been tested |
and verified. The plain import of such statements is to suggest that Defendants’ products have '
an appetite suppressing effect because of the presence in the product of Hoodia gordonii.
Defendants’ claims and statements were made on product packaging, Defeﬁdants’ websites,
and/or in advertising and promotional materials. These claims and stafeﬁents constitute
advertising \within the meaning of state and federal statutes.

39.  Upon information and belief, some or all of Defendants’ Hoodia Products dc; not
contain the actives of Hoodia gordonii.

40, Consumers have been misled and deceived by Defendants’ false and/or

misleading claims and statements.

10



FIRST CLATM FOR RELIEF
FEDERAL TRADEMARK INFRINGEMENT (15U.8.C. § 1114(1))

41,  Plaintiffs reallege paragraphs 1 through 40 above and incorporate them by
reference as if fully set forth herein. | |

42.  Defendants’ use of SLIMQUICK and SLIMQUICK LABORATORIES in
connectlon with their weight loss products and dietary supplemen’cs infringes on Plaintiffs’
exclusive rights in their federally-registered marks, is likely to cause confusmn, mistake, or
deception, and constitutes trademark infringement, in violation of Section 32(1) of the Lanham

Act, 15 US.C. § 1114(D). | |

43,  Upon information and belief, Defendants have used .SLIMQUICK and
SLIMQUICK LABORATORIES in connection with their weight loss products and dietary
supplemeﬁts with full knowledge of the long and extensive prior use bf the SLIM-FAST® Mark
by Plaintiffs. ..

44.  Defendants® conduct is causing iﬁlmediate and irreparable injury to Plaintiffs, and
16 their gbodwill and reputation, and will continue both to damage Plaintiffs and to confuse the
public‘xmless enjoined by this Court. PIainﬁffs have no adequate remedy at law.

| SECOND CLAIM FOR RELIEE

FEDERAL UNFAIR COMPETITION
(15 U.S.C. §1125(2)(1))

45.  Plaintiffs reallege paragraphs 1 through 44 above and incorporate them by
reference as 1f fully set forth herein.

46.  Defendants’ use of SLIMQUICK and SLIMQUICK LABORATORIES in
connection with their weight loss products and dietary supplements is likely to cause confusion,
mistake, or deception, and const‘iwfes a false designation of origin, a false description and

representatlon of Defendants’ goods and a false representatmn that Defendants’ goods are

11



sponsored, endorsed, licensed, authorized and/or affiliated or connected with Plaintiffs in
violation of Section 43 of the Lanham Act, 15 U.S.C. §1125(a)(1).

47.  Upon information and belief, Defendants used SLIMQUICK and SLIMQUICK
LABORATORIES in comnection with their weight loss products and dietary suppleﬁents w1th
full knowledge of the long and'extensive prior use of the SLIM-FAST® Mark by Plaintiffs.

48.  Defendants’ acts are in violation of Section 43(a) of the Lanham Act, 15 U.s.C.
§ 1125(a).

49.  Defendants’ conduct has caused and willv continue to cause irreparable injury to
Plaintiffs unless enj oined by this Court. Plaintiffé have no adequate remedy at law.

THIRD CLAIM FOK RELIEF

FEDERAL FALSE ADVERTISING
(15 U.S.C. §1125(2)(1)

50.  Plaintiffs reallege paragraphs 1 throUgh 49 above and incorporate them by
reference as if fully set forth herein.

51. Defendants’ false and/or misleading claims and statements are likely to deceive
the relevant purchasing .public and/or cause confusion or mistake.

53.  Defendants’ acts are in viola’cion of Section 43(g) of the Lanham Act, 15 U.S.C.
§ 1125(a)(1). ‘

53 Defendants’ conduct has caused and will continue to cause irreparable injury to
Plaintiffs, and will continue both to damage Plaintiffs and to deceive and confuse the public
unless enjoined by this Court. Plaintiffs have no adequate remedy at law. |

FOURTH CLAIM FOR RELIEF
FEDERAL DILUTION (15 U.8.C. § 1125(c)(1)

54.  Plaintiffs reallege paragraphs 1 through 53 above and incorporate them by

reference as if fully set forth herein.

12



55. By reason of Plaintiffs’ continuous and extensive sales, use and advertising of
their products bearing the SLIM-FAST® Mark, the 91 IM-FAST® Mark has become famous and
highly distinctive of Plaintiffs and is un)iquely associated with Plaintiffs.

56.  Defendants’ above—descnbed actions occurred after Plainﬁffs’ SLIM-FAST®
Mark acquired fame, and will, unless restrained, likely dilute the distinctive quality of Plaintiffs’ .
famous SLIM-FAST@ Mark by destroying the exclusive association between Plaintiffs’ marks
and their goods and serv1ces and/or otherwise lessening the capacity of the SLIM-FAST® Mark
to identify Plainuffs and their goods excluswely and/or tarnishing Plaintiffs’ valuable SLIM-
FAST® Mark by undermining and damaging the goodwill and reputation associated with the
SLIM-FAST® Mark.

57.  Defendants’ aforesaid actions are in violation of § 43(c)(1) of the Lanham Act, 15
U.S.C. § 1125(c)(1), and have already caused Plaintiffs iﬁeparabie damage and will, unless

restrained, continue {0 so damage Plaintiffs, which have no adequate remedy at law.

FIFTH CLAIM FOR RELIEF
COMMON LAW UNFAIR COMPETITION

58,  Plaintiffs reallege paragraphs 1 through 57 above and incorporate them by
reference as if fully set forth herein. .

59. Updn information and belief, Defendants were aware of Plaintiffs’ prior use of
Plaintiffs’ registered SLIM-FAST® Mark, and adopted and used SI.IMQUICK and
SLIMQUICK LABORATORIES in disregard of Plaintt tiffs’ prior use and rights in P1a1nt1ffs
SLIM-FAST® Mark. ‘ |

60.  Upon mforrﬁation and belief, Defendants’ use of SI;IMQUICK and SLIMQUICK
LABORATORIES has resulted in the misappropriation of and trading upon Plaintiffs’ good will

and business reputation at Plaintiffs® expense an_d'without any expense 10 Defendants. The effect

13



of Defendants’ misappropriation of the goodwill symbolized by Plaintiffs’ SLIM-FAST® Mark
is to unjustly enrich Defendants, damage Plaintiffs and confuse and/or deceive the public.

61. Defendants’ conduct constitutes unfair competition with Plaintiffs, all of which
has caﬁsed and will continue to cause irreparable injury to Plaintiffs’ good will and repufation
unless enjoined .by this Céurt. Plaintiffs have no adequate remedy at law.

SIXTH CLAiM FOR RELIEF

DILUTION AND INJURY TO BUSINESS REPUTATION
(N.Y. General Business law §360-1)

62.  Plaintiffs reallege paragrapﬁs 1 through 61 above and incorporate them by
reference as if fully set for&; herein. |

63.  Defendants’ unauthorized use of SLIMQUICK and SLIMQUICK |
" LABORATORIES in connection with their weight loss products and dietary supplements will
cause the dilution of the distinctive quality of Plaintiffs’ SLIM-FAST® Mark, resulting in injury
to Plaintiffs’ business reputation.

64.  Defendants’ use of SLIMQUICK and SLIMQUICK LABORATORIES in |
connection with goods not.controlled or otherwise subject to Plgintiffs’ control is causing and
will continue to cause dilution and/or injury to the reputation of Plaintiffs and Plaintiffs’ gopds.

- 65, Uﬁon information and belief, Defendants do not own a U.S. trademark
registration for SLIMQUICK or SLIMQUICK LABORATORIES.

66. By reason of the foregoing, Plaintiffs are entitled to injunctive relief under New
York General Business Law §360-1. |

67. * Defendants’ conduct has caused and will continue to cause irreparable injury to

Plaintiffs unless enjoined by this Court. Plaintiffs have no adequate remedy at law.

14




| ~ SEVENTH CLAIM FOR RELIEF
DECEPTIVE TRADE PRACTICES (N.Y. General Business Law § 349)

68.  Plaintiffs reallege paragraphs 1 through 67 above and-incorporate them by
reference as if fully set forth herein.

69. | By reason of the acts and practices set forth above, Defendants have and are
engaged in debeptive trade practices or acts in the conduct of a business, trade OT COMMErce, or
furnishing of goods and/or serviceé, in violation of § 349 of the New York General Business
Law.

70.  The public is likely to be damag;d as a result of the deceptive trade practices or
acts engaged in by-Defendants.

71. ' Unless‘! enjoined by the Court, Defendants will continué said deéeptive trade
practices or acts, thereby decéiving the public and causing immediate and irreparable damage to
Plaintiffs. Plaintiffs have no adequate remedy at law.

EIGHTH CLAIM FOR RELIEF :
FALSE ADVERTISING (N.Y. General Business Law § 350)

72.  Plaintiffs feallege paragraphs 1 through 71 above and incorporate them by -
reference as. if fully set forth herein.

73. By reason of the acts and practiées set forth above, Defendants have made and
continue to make false and/or misleading claims and/or statements in the conduct of a business,
trade or commerce, or fumisﬁing of goods and/or services, in violation of § 350 of the New York
General Business Law.

74.  The public is likely to be damaged as a result of the false and/or misleading

claims and statements made by Defendants.
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7. Unless enjoined by the Court, Defendants will contmue makmg said false and/or

misleading claims and statements, thereby deeelvmg the public and causmg 1mmed1ate and

irreparable daihage 1o Plaintiffs. Plaintiffs have no adequate remedy at law.

WHEREFORE, Plaintiffs demand judgment as follows:

1. Preliminarily and permanently enjoining Defendants, their employees, agents,

officers, directors, attorneys, SUCCeSSO0TS, affiliates, subsidiaries and assigns, and all those in

active concert and participation with Defendants from:

(a)

(b)

(d)
©

using or authorizing any third party to use as a trademark service mark,

domain name, business name, frade name or symbol of origin

'SLIMQUICK, SLIMQUICK LABORATORIES and/or any other

counterfeit, copy, simulation, confusingly similar variation, or colorable
imitation of ?1aintiffs’ SLIM-FAST® Mark in any manner 0t form, on or
in connection with any business, products or services, or in the marlceting,
advertising and promotion of same;

imitating, copying or making any unauthorized use of Plaintiffs’ SLIM-
FAST® Mark or any copy, simulation, variation or imitation thereof;
maidng or display{ng any statement or representation that is likely to lead
the pubiic or the trade to believe that Defendants’ goods are in any manner
associated or affiliated with or approved, endorsed, licensed, sponsored,
authorized or franchised by or are otherwise connected with Plaintiffs;
makiné false and/or misleading claims and/or statements;

using or authorizing any third party to use in connection with the

rendering, offering, advertising, or promotion of any goods, any. false

16



description, false representation, or false designation of origin, or any
marks, names, words, symbols, devices or @ade dress which falsely
associate such goods or services with Plaintiffs or tend to do so;
® diluting the distinctive quality of Plaintiffs’ SLIM-FAST® Mark;
(2 regiétering or applying to register as avtra.de'mark, service mark, domain
name, trade name or other source ideﬁtiﬁer or symbol of origin
SLIMQUICK, SLIMQUICK LABORATORIES or any other mark, trade
dress or name that mfrmges on or is 111cely to be confused with Plamuffs
‘SLIM—FA‘ST® Mark;
(h)  engaging in any othe;aotivi‘cy constituting unfair competition with
Plaintiffs, or constituting an infr'mgement of Plaﬁntiffs’ SLIM-FAST®
Mark, or of Plaintiffs’ rights therein; and
@) aiding, assisting or abetting any other party in doing any act prohibited by
sub-paragraphs (a) through (b).
2. Reql.lilring Defendants to formally abandon with prejudice U.S. trademark
-applications Serial Nos. 76/ 652,168 and 76/ 652,169 and any other apphcatlons to register
SLIMQUICK, SLIMQUICK LABORATORIES or any other trademark, servwe mark, or trade .
dress consisting of, containing, or confusingly similar to Plaintiffs’ SLIM-FAST® Mark either
alone or in combination with other words and/or designs. |
3. Requiring Defendants to direct all distributors, retail establishments or wholesale
establishments to cease the distribution or sale of any and all goods sold in connection with or

bearing SLIMQUICK and/or SLIMQUICK LABORATORIES.
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4. Requiring Defendahts to direct all distributers, retail establishments or wholesale
establishments to cease the distribution or sale of any and all SLIMQUICK products wh_ich.
contain false or misleading claims or statements

| 5. . Directing that Defendants deliver for destruction all products and goods,
advertisements for such, and other materials in their possession, or under their control,
incorporating or bearing SLIMQUICK or SLIMQUICK LABORATORIES or any ottter
simulattons, variations or colorable imitations of Plaintiffs’ SLIM-FAST® Mark, used alene or
in combination with other words and/or designs.‘ |
| 6. Directing such other relief as the Court may deem appropriate to prevent the trade
and pubhc from deriving the erroneous impression that any product or service manufactured,
| sold, distributed, licensed or otherwise offered, circulated or promoted by Defendants is
authorized, sponsored by, or otherwise affiliated with Plaintiffs or related in any way to
Plaintiffs’ products. |

7. Directing that Defendants ﬁ]e with the Court and serve upon Plaintiffs’ counsel
within thirty (30) days after entry of such judgment, a report in writing under oath, setting forth
in detail the manner and fomt in which Defendants have complied therewith.

8. Awarding Plaintiffs such damages as they have sustained or wiil sustain by reason
of Defendants’ trademark infringement, unfair competition, dilution and injury to business
reputation and deceptive trade practices.

9. Awarding Plaintiffs all gains, profits, property and advantages derived by
Defendants from such conduct, and pursuant to 15 U.S.C. §' 1107, awarding Plaintiffs three times
the amount of the actual damages sustained as a result of Defendants’ violations of the Lanham

Act.
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10.  Awarding Plaintiffs exemplary and punitive damages to deter any ﬁmB willful
infringement as the Court finds appropriate.

11.  Awarding Plaintiffs their costs and disbursements incurred in this action,
including their reésonable attorneys’ fee;s.
| 12. Awa;dinélPlaintiffs interest, including pre-judgment interest, on the foregoing
Sums.

JURY DEMAND

Plaintiffs hereby demand a trial by jury pursuant to Fed. R. Civ. P. 38.

Dated: New York, New York

August 13,2008
' Respectfully submitted,
DUANE MORRIS LLP
By:_ 7 7/"%//

Gregory P. Gulia

Christopher J. Rooney

1540 Broadway

New York, New York 10036-4086 -
Telephone: (212) 692-1000

Fax: (212) 692-1020

Attorneys for Plaintiffs

Unilever Supply Chain, Inc. and
Conopco, Inc. d/b/a Unilever
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CERTIFICATE OF SERVICE

] HEREBY CERTIFY that on August 13, 2008, I served by pre-paid, first-class mail and

e-mail the attached First Amended Complaint on Defendants’ counsel, Roger A. Colaizzi, Esq.,

Venable LLP, 575 7™ Street, NW, Washington, D.C. 20004-1601.
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Exhibit 1




Int. CL: 5

Prior U.S. Cl.: 18
. : : . Reg. No. 1,102,508
United States Patent and Trademarlk Office Registgfed S(Lpt. 19, 1978

TRADEMARK

Principal Register

Thtfi’;P)SDn Medical Company, Inc. (New York corpora- For: PROTEIN FOOD SUPPLEMENT, in CLASS 5
' (U.S8. CL. 18).
919 3rd Ave. Rirst use May 17, 1977; in commerce May 17, 1877.

New York, N.Y., 10022
Ser. No. 162,581, filed Mar. 17, 1978,

MARK HARRISON, Examiner



Int. Cl.: 5'

Prior U.S. Cls.: 18 and 46
. ' : . Reg. No. 1,288,616
United States Patent and Trademark Office Registered Ang, 7, 1984

TRADEMARK
Principal Register

SLIM-FAST
Thompson Medicél Compz'my, Inc. (New York For: BEVERAGE POWDER MEAL RE-
corporation) PLACEMENT MIX, in CLASS 5 (U.S. Cls. 18 and
~ 919 Third Ave. 46). .
New York, N.Y, 10022 . First use Jul. 1977; in commerce Jul. 1977.

Owner of U.S. Reg. No. 1,102,508.
Ser. No. 435,336, filed Jul. 20, 1983.
ROBERT RABINOWITZ, Examiner



Int. Cl: 5
Prior U.S, Cl.: 46

Reg. No. 1, 358,816

United States Patent and Trademark Office Registered Sep. 10, 1985

TRADEMARK
PRINCIPAL REGISTER

SLIM-FAST

THOMPSON MEDICAL COMPANY, INC. NEW
YORK CORPORATION)

919 THIRD AVENUE

NEW YORK, NY 10022

FOR: DIETARY MEAL REPLACEMENT NU-
TRITIONAL BARS, AND INSTANT PUDDING
MEAL REPLACEMENT MIX, IN CLASS 5 (U.S.
CL. 46).

FIRST USE
10-1-1983.

OWNER OF us. REG. NOS. 1,102,508 AND
1,288,616.

10-1-1983; IN COMMERCE

SER. NO. 523,212, FILED 2-21-1983. -

NANCY L: HANKIN, EXAMINING ATTORNEY







Int. CL: 5 '

Prior U.S. Cls.: 6, 18, 44, 46, 51, and 52 '
or 5.1 6, 18, 44, 40, 51, an Reg. No. 2,913,870

United S.tates Patent and Trademark Office  Registered Dec. 21, 2004
TRADEMARK
PRINCIPAL REGISTER
SLIM-FAST OPTIMA

1
!

LIPTON INYVESTMENTS, INC. (DELAWARE ° FIRST USE 7-19-2004; IN COMMERCE 7-19-2004.
CORPORATION) - _ ,

501 SILVERSIDE ROAD
WILMINGTON, DE 19809 SN 78-234,078, FILED 4-4-2003,
FOR: READY TO DRINK MEAL REFLACEMENT v
SHAKES, IN CLASS 5 (US. CLS. 6, 18, 44, 46, 51 AND ~__
52, GEOFFREY FOSDICK, EXAMINING ATTORNEY




Int. Cl.: 5
Prior U.S. Cls.: 6, 18, 44, 46, 51, and 52

Reg. No. 2,915,210
United States Patent and Trademark Office  Registered Dec. 28, 2004
TRADEMARK
PRINCIPAL REGISTER

SLIM-FAST OPTIMA

CORPORATION) .
501 SILVERSIDE ROAD :
WILMINGTON, DE 19809 SN 78-238,326, FILED 4-16-2003.

LIPTON INVESTMENTS, INC. (DELAWARE FIRST USE 7-21-2004; IN COMMERCE 7-21-2004.

FOR: MEAL REPLACHMENT BARS, IN CLASS 5
(U.S. CLS. 6, 13’%2 416’ 51 AND 52). GEOFFREY FOSDICK, EXAMINING ATTORNEY




Int, Cls.: 5 and 30

Prior U.S, Cls.: 6, 18, 44, 46, 51, and 52

Reg. No. 2,979,959

United States Patent and Trademark Office  Registered July 26, 2005
TRADEMARK

- PRINCIPAL REGISTER

LIPTON INVESTMENTS, INC. (DELAWARE
. CORPORATION)

501 SILVERSIDE ROAD

WILMINGTON, DE 19809

FOR: BEVERAGE POWDER MEAL REPLACE-
MENT MIX, IN CLASS 5 (U.S. CLS. 6, 18, 44, 46, 51
AND 52). .

FIRST USE 9-16-2004; IN COMMERCE 9-16-2004.

FOR: CHOCOLATE-BASED SNACK BARS, IN
CLASS 30 (U.S. CL. 46).

FIRST USE 7-19-2004; IN COMMERCE 7-19-2004,

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

OWNER OF U.S. REG. NOS, 1,288,616, 2,768,781,
AND OTHERS.

SN 78-394,197, FILED 3-31-2004.

SUBLLEN HICKEY, EXAMINING ATTORNEY
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